
 

 

Legal Notes Seven: Students’ Rights to
Informational Privacy (Version 2.0)

Legal Notes Seven was originally distributed on June 3, 2021, prior to the enactment of the Parents’ Bill of Rights, Chapter
1014, Fla. Stat. (2021). 




The first iteration of this document was created to provide the constitutional framework supporting students’ fundamental
rights to informational privacy, and to provide guidance to school districts and staff on how to navigate situations where

parents’ and students’ interests conflict. 



This iteration (Legal Notes Seven, Version 2.0) is intended to ensure that school districts and staff understand that the
enactment of the Parents’ Bill of Rights did not alter the fundamental rights of parents or students, nor did it change the

legal analysis required when the disclosure of sensitive, personal information about students is at issue. 



 In navigating the rights and interests of students and parents, it is critical to remember that schools are ultimately
responsible for the educational environment, and schools have a compelling interest in ensuring the learning environment is

safe and supportive for all students, as well as a compelling interest in protecting student privacy. 



The Parents’ Bill of Rights has given rise to many questions and concerns regarding the obligations of school staff when it
comes to protecting the rights of LGBTQ+ students. We hope that this Legal Note will (1) provide reassurance that the
constitutional framework and analysis required before the new law took effect remains unchanged, and (2) provide

guidance and assistance to school officials who are navigating these situations. 





Common Questions and Answers 

As we explored in Legal Notes Five in the context of freedom of expression, minors do not shed their constitutional rights at the schoolhouse
gate.(vii) Students, like adults, have a fundamental right to privacy under both the Florida and United States Constitutions, which encompasses
“the right to determine whether or not sensitive information about oneself will be disclosed to others.”(viii) For many LGBTQ+ youth, their sexual
orientation and/or gender identity constitute highly sensitive and personal information, the disclosure of which could have tragic
consequences. For instance, when police officers threatened to disclose to a young man’s family that he was gay, he took his own life rather
than facing what he feared would be family rejection.(ix)

Question: How should schools balance parents’ and students’ constitutional rights?

Answer: The United States and Florida Constitutions have long protected the rights of parents in determining the care, custody, upbringing,
and education of their children. While these rights are fundamental and deeply rooted, they are not absolute, (x) and must be balanced
alongside the child’s own constitutional rights to privacy, (xi) autonomy,(xii) and personal security. Under the Florida K-12 Education Code,
Parents are entitled to information related to their minor child, including school records, curriculum, educational materials, clubs and activities,
standardized test results, graduation requirements, and more.(xiii) Students, however, have their own constitutional right to privacy,(xiv) which
includes “the right to determine whether or not sensitive information about oneself will be disclosed to others.”(xv) Balancing: when disclosure
of sensitive, private information about a student may put the safety and well being of that student at risk, school officials must carefully weigh
the competing fundamental rights and interests at stake. Examples include: (A) a student who uses only affirmed name/pronouns at school, 
 but the parent asks school to use only legal name/sex assigned at birth, the use of which would “out” the student as transgender to their
classmates, violating their privacy rights and subjecting the student to potential bullying and harassment from peers; (B) a student who discloses
domestic violence to a school official, the disclosure of which to the parent could exacerbate the harm to the student or others at home; (C) a
parent who asks a school official “is my child gay?” when the school official knows the student does not feel safe or comfortable disclosing this
information at home. 

 

Why Schools Should Strive to Provide a Safe Space for LGBTQ+ Youth  

 

 

For some LGBTQ youth, school is the only safe space they have to be themselves. Disclosure of a student’s sexual orientation or gender identity
to others without their consent not only interferes with their constitutional rights to privacy and autonomy, but can also potentially threaten that
student’s safety and well-being. 

Studies have demonstrated that the primary reason for homelessness among LGBTQ youth is family rejection (55.3% of LGBQ youth; 67.1% of
trans youth), making parental reactions the leading cause of homelessness among LGBTQ youth.(i) Approximately 40% of the nation’s
homeless youth identify as LGBTQ, among which 68% have experienced family rejection and 54% have experienced abuse in their families.(ii)

Students with highly rejecting parents are 8x as likely to attempt suicide, and 6x as likely to report high levels of depression.(iii) 

A study by the Human Rights Campaign illustrated that the top three problems reported by LGBTQ youth are: (A) non-accepting families, (B)
school/bullying problems, and (C) fear of being “out;” while the top three problems reported by non-LGBTQ youth are: (A) classes/exams/grades,
(B) college / career, and (C) financial pressures related to college or job.(iv) This study further showed that less than half (49%) of LGBTQ youth
say they have an adult in their family they could turn to for support, meanwhile 46% list their family among the places where they most often hear
negative messages about being LGBTQ.(v) 

Finally, there are proven benefits to creating a safe and affirming environment for LGBTQ youth at school: statistics have demonstrated that
LGBTQ students who are out to other students or school staff have higher levels of school belonging, higher levels of self-esteem, and lower
levels of depression.(vi) 



 
Question: Can school officials “out” LGBTQ+ students to their parents without 

the students’ consent? 

Question: How do school officials follow mandatory parental notification requirements while also
protecting the privacy rights and safety of LGBTQ+ students? 

 Answer: If the information about a student’s sexual orientation or gender identity is contained in the student’s education
record, parents are entitled to the information.(xvi) However, if the information is not contained in a student’s education
record, an LGBTQ+ student who wishes to keep their sexual orientation or gender identity private has a reasonable expectation
of privacy in that information.(xvii) Further, just because a student discloses their sexual orientation or gender identity in
confidence to a school official does not mean they’ve relinquished the privacy right to that information in all contexts.(xviii)
Under Florida constitutional law, the fundamental right to privacy can only be intruded upon if: (a) the school district has a
compelling interest in disclosing the information, and (b) the disclosure of the students’ LGBTQ status is the least intrusive
means of accomplishing that compelling state interest.(xix) This means a school official must have a genuine, legitimate
interest (xx) in disclosing a student’s sexual orientation and/or gender identity, such as protecting the student’s well-being,
health, or safety, or an express statutory mandate requiring the disclosure. 

Example: In analyzing whether a Principal had a legitimate interest in telling a suspended student’s parent that she was a
lesbian, a federal court in California determined that the state Education Code mandated parental notification of the conduct
giving rise to a student’s suspension.(xxi) The court held that under federal constitutional law the Principal could not have
“gratuitously” informed the parent that the student was gay, however, because the student repeatedly defied warnings about
inappropriate PDA with her girlfriend on the school campus, the student subjected herself to the disciplinary process and
“injected the nature of [her same-sex relationship] into the home.” (xxii) 

Much like the rights discussed by the United States and Florida Supreme Courts in the foundational cases involving the
fundamental right to privacy, the decision to disclose private, personal information about one’s sexual orientation or gender
identity is similarly “fraught with specific physical, psychological, and economic implications of a uniquely personal nature.”
(xxiii) As outlined above, LGBTQ+ youth are disproportionately likely to experience rejection by their family upon disclosure of
their sexual orientation or gender identity, resulting in physical consequences (abuse, being kicked out), psychological
consequences (depression, suicidal ideation), and economic consequences (homelessness, lack of financial support). 

In addition to the U.S. and Florida Supreme Court’s articulations that the right to privacy includes the right of autonomy in
decision-making and confidentiality of information, additional lower court decisions demonstrate an emerging recognition of
constitutional privacy rights against unwanted disclosure of highly personal information, such as sexuality and identity.(xxiv) 

 Answer: The Florida K-12 Education Code requires that school districts notify parents about certain aspects of their child’s
education, including, among others: placement of the student in a dropout prevention or academic intervention program (Fla. Stat.
§1002.20(2)(e)), verified reports of a substance abuse violation by their child (Fla. Stat. §1002.20(3)(g)), removal from school for
involuntary examination (Fla. Stat. §1002.20(3)(l)), suspension or expulsion (Fla. Stat. §1002.20(4)(a)-(b)), and instances where their
child is a victim of bullying (Fla. Stat. §1006.147(4)(i)). When notification of parents as required by Florida law involves a student’s
LGBTQ status (for instance, when a student is bullied because of their sexual orientation or gender identity) districts must try to
navigate the situation in a way that protects the privacy and safety of the student. Guidance from the Massachusetts Department of
Education regarding the notification of parents in this situation (xxv) discusses the reality that LGBTQ+ students are less likely to
report bullying to school officials if they fear being “outed” to their parents. The Mass. DOE recommended that districts should (a)
designate a staff person who is proficient in these topics, and (b) design a parental notification process that includes consultation
with the student, guidance staff, and that designated staff person, which is informed by an assessment of the student’s safety and
privacy interests in disclosing their sexual orientation or gender identity to their parent(s). 

Conclusion: In navigating these highly complex and sensitive situations, school districts must balance the competing and  sometimes
conflicting interests of parents and students, recognizing the fundamental rights of parents to direct the upbringing  and education of
their children and the fundamental rights of students to privacy and autonomy. When considering disclosure  of a students’ sexual
orientation or gender identity, which intrudes on the student’s fundamental right to privacy, school officials  must carefully consider: 
(1) whether there is a compelling reason for doing so (i.e. does the Florida Education Code mandate  disclosure, is the disclosure
necessary to protect the safety or health of the student, or is the disclosure gratuitous in response  to mere parental curiosity); and 
(2) how to accomplish through the least intrusive means (i.e. does notifying the parents of a  victim of bullying require disclosing
the details that the bullying was because the student is LGBTQ). Finally, in weighing the competing interests, the individual
circumstances of the student should always be considered (xxvi) (i.e. the age and maturity of the student, the circumstances
necessitating the disclosure, whether or not the student is “out” to their parents/family, whether disclosure of the student’s sexual
orientation or gender identity could create an unsafe home environment for the student, or if  disclosure of a student’s LGBTQ identity
is mandated are there resources that could be provided to support the family in affirming the student). 
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Final Note: Schools have the duty to act in loco parentis and to protect the safety and well-being of students in their care,
which for LGBTQ+ students requires providing a safe and affirming learning environment. While parents have the right to
make decisions regarding the "custody, care, and control of their children," this right is not unlimited. The Parents' Bill of

Rights does not give parents the right to dictate the operations of public schools, nor does it erode the deeply-rooted
constitutional rights of students to privacy, autonomy, and self-determination.



As you navigate these complex conversations, do not hesitate to consult with your district’s school board attorney. 



This series of Legal Notes is created in tandem with attorney Simone Chriss, Director of the Transgender Rights Initiative

at Southern Legal Counsel (simone.chriss@southernlegal.org), as well as members of our EQFL Florida School Board
Attorney Advisory Group. We hope that you keep these resources handy as you continue to ensure the safety and

wellbeing of LGBTQ+ students.




